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The Terms of Reference 

4. The permissible scope of the Commission’s inquiry is subject to the letters patent establishing the 
Commission.1 

5. The 24 July 2021 letter asks, by reference to certain assumed facts, whether Richard Murphy 
engaged in conduct that was "improper".  (Similarly, a letter from solicitors for the Commission 
dated 27 July 2021, relating to advice said to have been given by Minter Ellison about the 
relationship with the VCGLR, asks whether MinterEllison acted "improperly".) We reject the 
suggestion of improper conduct at a factual level, for the reasons given in paragraphs 12 to 33 
below.  However, more fundamentally, the Terms of Reference do not identify, as one of the 
matters into which the Commission is to inquire or on which the Commission is to report, the 
possible impropriety of any conduct on the part of MinterEllison, or any of Crown’s advisors more 
generally. Such an inquiry cannot be described as "necessary to satisfactorily resolve" the matters 
that are within the Terms of Reference (to quote the language in paragraph 10(K) of the Terms of 
Reference). 

6. The prejudice that would flow from the publication2 of such a finding is a further and powerful 
reason against construing the Terms of Reference to permit such a finding to be made, as is 
illustrated by Brinsmead v Commissioner, Tweed Shire Council Public Enquiry.3  The New South 
Wales Supreme Court held that the Commissioner in that case did not have the power to make 
findings that the plaintiff had engaged in criminal or professional misconduct. That conclusion was 
based on the Court's construction of the relevant legislation, the terms of reference and having 
regard to the reasoning of the High Court in Balog v Independent Commission Against 
Corruption.4 Of particular relevance to the present matter, Price J said this (emphasis added):5   

These legislative provisions suggest that the functions of the first defendant were confined to 

inquiring, reporting, recommending and in cases of breach of law communicating with the 

appropriate authority. Confirmation, in my view, that it was not intended that the first defendant 

have the power to make findings of criminal or professional misconduct is found in the terms of 

reference … which provide for the Commissioner "to inquire, report and provide 

recommendations to the Minister". The defendants point to the width of the terms of reference 

and make specific mention of clause 5 which provides for any line of inquiry which "warrants 

mention". The Commissioner's powers were limited, to my mind, by the governing words of 

inquire, report and provide recommendations. Absent from the terms is a specific 

authority to express a finding of criminal liability or professional misconduct. The 

Commissioner was obliged to exercise all his powers in good faith and be guided by the 

terms of reference: Ross v Costigan (No 2) [1982] FCA 73; (1982) 64 FLR 55. 

It is difficult to conclude, without a specific provision, that the legislature intended to confer upon 

the Commissioner the power to express a finding of criminal liability on evidence, which may be 

inadmissible in a subsequent criminal prosecution. Although the legislation does not specify the 

findings that might be made or oblige that admissible evidence be collected, a construction 

which protects the individual from the risk of damage to reputation or prejudice in criminal 

proceedings is to be preferred. Such a construction of the relevant legislation would not 

hinder or prevent the Inquiry from inquiring, reporting and providing recommendations to the 

Minister on the efficiency and effectiveness of the governance of the Tweed Shire Council. 

I do not agree with the further submission of the defendants that the Balog principle does not 

extend to findings of professional misconduct. The principles in Balog in my view reach 

findings of misconduct beyond the mandate of a commission. The risk of unfair damage to 

professional reputation is a significant consideration. Such findings are best left to the 

appropriate professional bodies … 

  

 
1  Inquiries Act 2014 (Vic), s 12(b). 

2  Whether the Report is published is in the hands of the Executive and no assumption can be made that the Executive would 
withhold publication of the findings: Inquiries Act 2014, s 37. 

3  (2007) 69 NSWLR 438. 

4  (1990) 169 CLR 625. 

5  (2007) 69 NSWLR 438 at 446 [30]-[32]. 
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7. Given the potential reputational consequences that would likely flow from any finding that a legal 
practitioner has acted improperly (as distinct from a formal finding of professional misconduct), the 
same analysis should apply even though the Commission would not itself be imposing any legal 
sanction. 

Procedural fairness 

8. The manner in which a Royal Commission conducts its inquiry is subject to the requirements of 
procedural fairness.6  

9. It is well-established that the fairness of the procedure depends on the nature of the matters in 
issue.7 Here, the proposed finding of “impropriety” on the part of Mr Murphy and/or MinterEllison 
would amount to serious censure by the Commissioner, which censure would cause significant 
damage to MinterEllison's and Mr Murphy’s professional reputation and public good standing.   

10. It follows that fairness in this case required that MinterEllison and Mr Murphy be offered an 
adequate and reasonable opportunity to address all the allegations, evidence and submissions 
put forward to support such findings as were proposed.8  Because it was not made apparent until 
very recently that findings of “improper conduct” by MinterEllison or Mr Murphy were within the 
Commissioner’s contemplation, it would be unfair to them now to make a finding that they acted 
improperly. In particular, we note the following:  

(a) MinterEllison would have participated in the Commission’s process in a different way had 
it known that the firm or Mr Murphy might be the subject of adverse findings of the kind 
foreshadowed in the second issue. In that regard, we note that the Application for Leave 
to Appear of Mr Murphy (and other partners of MinterEllison who had received notices to 
attend) was refused by Order dated 3 June 2021. MinterEllison was only granted 
conditional leave to appear by Order dated 10 June 2021, with such leave limited to 
examining witnesses giving evidence on behalf of MinterEllison and witnesses giving 
evidence that concerned work completed by MinterEllison for Crown Resorts Limited or 
Crown Melbourne Limited.  We were never made aware of any witnesses, other than 
Mr Murphy, giving evidence concerning the work completed by MinterEllison.  

(b) Despite the Commissioner’s statement on 24 March 2021 that witnesses "will be asked to 
prepare a written statement and will be guided as to the subject matter with which their 
written statements should deal",9 Mr Murphy was not given the opportunity to provide a 
written statement addressing facts relevant to a possible finding of "improper conduct".  

(c) During the course of his examination, it was not put to Mr Murphy that he (or 
MinterEllison) had engaged in conduct that was improper, wrongful or that may amount to 
professional misconduct. Nor was it put to him that evidence before the Commission might 
allow such a finding to be made.  

(d) Counsel Assisting’s closing submissions did not suggest any impropriety or professional 
misconduct on the part of MinterEllison or Mr Murphy.  

(e) MinterEllison has now been given a matter of days to respond to very serious allegations, 
which, if found to have been made out, would have significant adverse reputational and 
professional consequences and (even if they fell within this Commission’s Terms of 
Reference) were not put to Mr Murphy in advance of, or during, his examination. 

B. The advice provided to Crown in relation to Malaysia 

11. The second paragraph of your letter of 24 July 2021 says:  

'Mr Murphy’s advice was to the effect that, according to Malaysian law, it was illegal for 

Crown staff working in Malaysia to promote foreign casinos.' 
 

 
6   Inquiries Act 2014 (Vic), s 12(a). 

7   Kiao v West (1985) 159 CLR 550 at 585 (Mason J).  

8   See Mahon v Air New Zealand Ltd [1984] AC 808; Annetts v McCann (1990) 170 CLR 596; Ainsworth v Criminal Justice 
Commission (1992) 175 CLR 564. 

9  Transcript, 24 March 2021, P.10. 
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